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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

JAMES N. STRAWSER, et al.
Plaintiffs,

V. Case No.

1:14-cv-00424-CG-C
LUTHER STRANGE, Attorney Generd, et al.,

N N N N N N N N N

Defendants.
DEFENDANT ATTORNEY GENERAL STRANGE'SMOTION TO DISMISSTHE CLAIMS
AGAINST HIM IN THE SECOND AMENDED COMPLAINT

Defendant Luther Strange, in his official capacity as Attorney General of the State of
Alabama, pursuant to Rule 12(b) of the Federal Rules of Civil Procedure, moves to dismiss the
clams against him in Plaintiffs second amended complaint. In support of this Motion,
Defendant Attorney General Strange asserts as follows:

I ntroduction

Attorney General Strange did not contest standing when this and similar actions were
first raised. Subsequent events, however, have made clear that the Probate Judges — two of whom
are already present in this action — are the proper defendants, not the Attorney Generd. It is
evident that Attorney General Strange does not enforce marriage laws, did not cause the
Plaintiffs alleged injuries, and cannot redress the Plaintiffs alleged injuries. As discussed
below, Plaintiffs own allegations show that they were not able to receive relief until injunctions
were issued against the Probate Judge. Therefore, Plaintiffs lack standing to assert their clams

against the Attorney General.



Case 1:14-cv-00424-CG-C Document 101 Filed 03/30/15 Page 2 of 7

Standing is a threshold jurisdictional question that cannot be waived. See Lewis v. Casey,
518 U.S. 343, 349 n. 1 (1996) (“[S]tanding, which is jurisdictional [is] not subject to waiver.”);
Maverick Media Group, Inc. v. Hillsborough County, 528 F.3d 817, 819 (11th Cir.2008)
(“[S]tanding requirements are jurisdictiona ... and, therefore cannot be waived or otherwise
conferred upon the court by the parties.”) (internal citation omitted). Attorney General Strange
can be dismissed as a Defendant without interrupting the proceedings, which may go forward
against Defendants Davis and Russell. Attorney General Strange may be alowed, and so
reserves hisright, to intervene in his capacity as the chief legal advisor of the State to assert legal
arguments in support of Alabama s marriage laws in the manner in which he has been doing (see
Fed.R.Civ.P. 5.1), but then his role is more appropriately akin to that of an amicus, instead of as
a party defendant, when his connection to Alabama s marriage laws is too attenuated to support
jurisdiction.

Argument

“To have standing, the plaintiffs must demonstrate injury in fact, causation, and
redressability.” I.L. v. Alabama, 739 F.3d 1273, 1278 (11th Cir. 2014) (citing DiMaio V.
Democratic Nat'l Comm., 520 F.3d 1299, 1301-02 (11th Cir. 2008)). And “standing cannot be
‘dispensed in gross.”” Id. at 1279 (quoting Davis v. FEC, 554 U.S. 724, 734 (2008)). The Court
must “address standing for each category of clams separately.” Id. (citing Friends of the Earth,
Inc. v. Laidlaw Enwtl. Servs,, 528 U.S. 167, 185 (2000)). Here, even assuming the existence of an
injury, Plaintiffs cannot show that Attorney Genera Strange caused their alleged injuries, or that
an injunction against him would redress their injuries.

To the extent Plaintiffs suffered injury because of their inability to obtain a marriage

license, it was not caused by the Attorney General. Alabama law vests no authority in the
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Attorney General to issue marriage licenses, but instead vests such authority with the probate
courts in each county. Ala. Code 8§ 30-1-9 (“Marriage licenses may be issued by the judges of
probate of the several counties.”). Probate courts are part of the “unified judicial system” (the
“Judicia Department”) of Alabama:

Except as otherwise provided by this Constitution, the judicial power of the state

shall be vested exclusively in a unified judicial system which shall consist of a

supreme court, a court of criminal appeals, a court of civil appeals, ... the circuit

court, ... the district court, a probate court and such municipa courts as may be
provided by law.

Ala Const. (1901) Art. VI. 8§ 139 (emphasis added).

The Alabama doctrine of separation of powers would preclude any action by the Attorney
Genera that may cause (or redress) such an injury. The Attorney General is a member of the
Executive Branch of Alabama government:

The executive department shall consist of a governor, lieutenant governor,
attorney-general, state auditor, secretary of state, state treasurer, superintendent of
education, commissioner of agriculture and industries, and a sheriff for each
county.”).

Ala Const. (1901) Art. V, § 112.In Alabama, the legidlative, judicial, and executive powers are
strictly divided among the three branches of government:

The powers of the government of the State of Alabama shall be divided into three
distinct departments, each of which shall be confided to a separate body of
magistracy, to wit: Those which are legidative, to one; those which are executive,
to another; and those which are judicial, to another.

Ala Const. (1901) Art. 111, 8 42. Each branch is strictly prohibited from exercising the powers of
the other two branches:

In the government of this state, except in the instances in this Constitution
hereinafter expressly directed or permitted, the legidlative department shall never
exercise the executive and judicial powers, or either of them; the executive shall
never exercise the legidative and judicial powers, or either of them; the judicia
shall never exercise the legislative and executive powers, or either of them; to the
end that it may be a government of laws and not of men.
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Ala Const. (1901) Art. I11, 8§ 43. Attorney General Strange therefore is not permitted to issue a
marriage license or to require a Probate Judge to do so.

For much the same reasons, Attorney General Strange cannot redress Plaintiffs’ alleged
injuries. The facts of this case bear that out. Marriage licenses were not issued in Mobile County
as a result of an injunction against the Attorney General. When those injunctions against the
Attorney General first went into effect on February 9, 2015, Probate Judges in this area
continued to withhold such licenses, not being parties to the injunction. See, e.g., Doc. 95 at  18.
While Probate Judge in some counties issued marriage licenses to same-sex couples, it was not
because of the injunctions against the Attorney General — those injunctions did not bind the non-
party Probate Judges — but because of those Judges own views of ther constitutional
obligations.

When licenses were denied, some parties complained to this Court and asked that
Attorney Genera Strange be further enjoined or sanctioned, but no one could point to a single
act or omission of the Attorney General that was in violation of this Court’s orders or that could
possibly result in their obtaining a marriage license. See, e.g., Searcy v. Srange, case no. 14-cv-
208 (Motion for Sanctions and Order, docs 71-72); Hedgepeth v. Srange, case no. 15-cv-67
(Complaint doc. 1). Instead, what prompted the issuance of marriage licenses to same-sex
couples, when they were being issued, was the injunction against the Probate Judge. See
Plaintiffs Second Amended Complaint, doc. 95 at 1118 (“As aresult of this Court’s further order
of February 12,2015, granting a preliminary injunction in this action [against the Probate Judge],
Plaintiffs Strawser and [Humphrey] married in Alabama pursuant to a marriage license issued by

Defendant Davis.”). Seealsoid. at 119, 20, and 21.
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To the extent Plaintiffs desire other benefits to marriage, and not just the issuance of a
marriage license, the fact remains that the Attorney Genera is not the proper defendant. The
Attorney General does not, for example, determine who may or who may not file joint tax
returns, adopt, or inherit. Attorney General Strange simply cannot give Plaintiffs what they want,
and as aresult, Plaintiffs’ lack standing to assert their claims against the Attorney General.

The Attorney General’s view of the claims in this case has not changed. He continues to
believe that Alabama' s marriage laws are constitutional, and he stands by the legal arguments
that he raised in this and similar actions. By saying that the case should proceed against the
Probate Judges, he does not question their actions or suggest that they should be enjoined. He has
in fact argued that further injunctions would be detrimental and that the Probate Judges deserve
the right to make their own arguments against the motions for class certification and preliminary
injunction, and that remains true today. His argument here is that, as the facts of this case have
made abundantly clear, he is not the proper Defendant in an action challenging the
congtitutionality of Alabama’ s marriage laws.

For these reasons, the claims against the Attorney Genera are due to be dismissed. |If
appropriate, the Attorney Genera may appear as an amicus to argue in support of the

constitutionality of state law.
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Respectfully submitted,

LUTHER STRANGE (ASB-0036-G42L )
Attorney General

§ James W. Davis
Andrew L. Brasher (ASB-4325-W73B)
Solicitor General

James W. Davis (ASB-4063-158J)
Laura E. Howell (ASB-0551-A41H)
Assistant Attorneys General

STATE OF ALABAMA

OFFICE OF THE ATTORNEY GENERAL
501 Washington Avenue
Montgomery, Alabama 36130-0152
(334) 242-7300

(334) 353-8440 (fax)
abrasher@ago.state.al.us
jimdavis@ago.state.al.us

lhowell @ago.state.al.us

CERTIFICATE OF SERVICE

| certify that on March 30, 2015, | electronically filed the foregoing document using the

Court’s CM/ECF system which will send notification of such filing to the following persons:

Shannon P. Minter

National Center for Leshian Rights
1100 H Street, NW, Suite 540
Washington, DC 20005

(202) 734-3545
SMinter@nclrights.org

Mark S. Boardman

Boardman, Carr, Bennett, Watkins,
Hill & Gamble, P.C.

400 Boardman Dr.

Chelsea, AL 35043-8211
(205)678-8000

2056780000 (fax)
mboardman@boardmancarr.com

Heather Rene Fann

Boyd, Fernambucg, Dunn & Fann, P.C.
3500 Blue Lake Drive, Suite 220
Birmingham, AL 35243

(205) 930-9000

hfann@Dbfattorneys.net

Randall C. Marshall

ACLU of Alabama Foundation, Inc.
P.O. Box 6179

Montgomery, AL 30106-0179
334-420-1741

334-269-5666 (fax)

rmarshall @aclualabama.org
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Clay Richard Carr

Boardman, Carr & Hutcheson, P.C.
400 Boardman Dr.

Chelsea, AL 35043-8211
(205)678-8000

205-678-0000 (fax)
ccarr@boardmancarr.com

Harry V. Satterwhite
Satterwhite & Tyler, LLC
1325 Dauphin Street
Mobile, AL 36604

(251) 432-8120

(251) 405-0147 (fax)

harry @satterwhitelaw.com

Teresa Bearden Petelos

400 Boardman Dr.

Chelsea, AL 35043
205-678-8000

tpetel os@boardmancarr.com

French Andrew McMillan

Sewell Sewell McMillan

1841 Second Avenue South, Suite 214
Jasper, AL 35501

205-544-2350

205-544-2345 (fax)

french@sewe Imemillan.com

Scott D. McCoy

Southern Poverty Law Center
400 Washington Avenue
Montgomery, AL 36104
(334) 956-8200
scott.mccoy@spl center.org

Zachary Alan Dietert
1901 L St. NW, Suite 400
Washington, DC 20036
202-466-3234
dietert@au.org

Joseph Michael Druhan, Jr.
Johnston Druhan, LLP
P.O. Box 154

Mobile, AL 36601

(251) 432-0738
mike@satterwhitelaw.com

LeelL. Hae

Hale and Hughes

501 Church Street
Mobile, AL 36602
251-433-3671 ext 2
251-432-1982 (fax)
lee.hale@comcast.net

Jeffrey M. Sewell

Sewell Sewell McMillan, LLC
1841 Second Avenue N., Suite 214
Jasper, AL 35501

(205) 544-2350

jeff @sewel Imemillan.com

Christopher F. Stoll

National Center for Lesbian Rights
870 Market Street, Suite 370

San Francisco, CA 94102

(415) 365-1320
CStoll@nclrights.org

Ayesha Khan

1901 L Street N.W., Suite 400
Washington, DC 20036
202-466-3234

khan@au.org

David Dinielli

Southern Poverty Law Center
400 Washington Avenue
Montgomery, AL 36104
(334) 956-8200

s/ James W. Davis

Of Counsd



